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Foreword

The present study is part of the general theme: ‘Looking Forward
beyond Enlargement to the Future shape of the Euro-Mediterranean
Partnership’. The essential aim of this project is first of all, to
analyse and compare the different proposals emanating from the
European Convention, the European Commission and its President,
the European Parliament and the Members States of the future
enlarged European Union regarding the emerging EU’s
Neighbourhood Policy. Second, to appraise the various perceptions
of EU’s eastern and southern neighbours with regard to this new
proposed policy and, thirdly, to try to evaluate the potential impact
of this policy on the Euro-Mediterranean Partnership (EMP).

Launching and stimulating the debate and fostering further research
are the essential aims of the study. The analysis is notably based on
the relevant EU official documents such as the draft constitutional
Treaty, the recent Communications adopted by the European
Commission and the European Parliament as well as the
Conclusions of the 2002 Copenhagen European Council. Common
strategies adopted within the framework of the CFSP are also taken
into account alongside the existing network of bilateral agreements.

The present study tries to answer the following questions:

- Is the launching of this new policy compatible with the
EMP as it was conceived in Barcelona in 1995?

- What are the main obstacles to such a policy?

- What could be the optimum strategies for the EU’s
partners?

- Is there a need for new institutions or new Instruments to
implement this new policy?

- Is there a need for a new form of association with the
neighbouring countries of the EU?

- What are the main differences between the perceptions of
the (potential) candidate countries and of the non-candidate
countries regarding the envisaged policy.
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Introduction: on Proximity and Neighbourhood

The notions of proximity, periphery, and neighbourhood are
nothing new within the European integration process. Previous
EEC and then EU enlargements have already raised such issues®
but the specificity of the next enlargement(s) is that it is now urgent
to, on the one hand, progressively clarify the definitive limits of the
enlarged Union and, on the other hand, to offer new perspectives
for those neighbouring countries having no (immediate)
perspective of accession.

Already in 1992, the Council identified, on the basis of three
specific factors (the geographical proximity of a given region or
country; an important interest in the political and economic
stability of a region or a country; the existence of threats to the
security interests of the Union),* a limited number of geographical
areas requiring special attention for the forthcoming CFSP joint
actions. A distinction was made between two different areas:

A) ‘Central and Eastern Europe’, including:

1. Russia and the former Soviet Republics,

2. Other countries in Central and Eastern Europe including the
Balkans

3. Former Yugoslavia

B) ‘Maghreb and Middle East’

=

Maghreb
2. Middle East

% In 1992 a debate led to the conclusion that the limits of Europe ‘cannot be
condensed into a simple formula, and is subject to review by each succeeding
generation’. European Commission, Europe and the Challenge of Enlargement,
Bull. EC, 1992, supplement 3, p.11.

* Report to the European Council in Lisbon on the likely development of the
CFSP with a view to identifying areas open to joint action vis & vis particular
countries or groups of countries, Bull. EC, 1992, 6, point 1.31.
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In other words, a hierarchy of ‘target neighbouring countries’ was
already introduced in 1992 with regards to the -at that time
emerging- CFSP. The forthcoming enlargement, together with the
Stabilisation Process in the Balkan region, now gives new impetus
to this discussion. It is striking that the Commission, already in
1992, referred to the challenge of organising well-established
relations with ‘the wider Europe’. Whereas this concept, at that
time, primarily referred to the new democracies of Central and
Eastern Europe, a decade of (geo-)political evolutions led to a new
interpretation.

Two years later, while preparing the forthcoming Barcelona
Conference, the December 1994 Essen European Council explicitly
recognised the necessity for the EU to establish “balanced relations
with all its neighbours’. At the following European Council, held in
Cannes in June 1995, the Member States went further: ‘an
ambitious policy of cooperation to the south forms a counterpart to
the policy of openness to the east and gives the European Union’s
external action its geopolitical coherence’. These two statements
were clearly adopted in order to reassure the Mediterranean
partners of the EU, who were already aware of the consequences of
the fall of the Berlin Wall.

In Agenda 2000, adopted on 15 July 1997, the European
Commission, for its part, explicitly acknowledged that enlargement
‘will influence EU relations and policies towards third countries
and regions’.® It warned that ‘adverse effects could result from
enlargement, were it to be perceived as raising new barriers in
Europe.” To avoid such a scenario particular attention must be paid
to ‘the legitimate security and economic concerns’ of those not
included in the enlargement strategy. Unfortunately, these
statements did not, at that time, result in a well thought-out and
fully developed strategic policy.’

> Emphasis added.
® Agenda 2000. The Challenge of Enlargement (Vol. 1), COM (97) 2000 final,
15 July 1997, p.14.
" Only a number of unsubstantiated, apparently cursory, statements have been
taken up and recapitulated in the Commission strategy reports on enlargement.
For instance, it has become axiomatic to state that ‘enlargement will benefit not
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The Amsterdam Treaty, which entered into force 1% May 1999,
provided for a new instrument to strengthen the Union’s
relationship with its future neighbours. According to the new
Article 13 EU, ‘the European Council can decide on Common
Strategies (CSs) to be implemented by the Union in areas where the
Member States have important interests in common.” It soon
became clear that, taking into account the forthcoming enlargement
and the development of the acquis, the first CSs were to focus on
the regions neighbouring the enlarged EU. Whereas subsequent
European Council meetings effectively adopted CSs towards
Russia,® Ukraine® and the Mediterranean region,'° the development
of a specific Stabilisation and Association Process (SAP) for the
countries of South-Eastern Europe gradually ruled out the idea of a
particular Balkan CS.

At another level, the European Conference initiative clearly
illustrates the Union’s ad hoc reactions to the external challenges of
enlargement. This instrument was initially created as a forum for
political consultation on issues of common interest to the EU
Member States and the European States aspiring to accede. In spite
of the vagueness of this expression, the offer of participation in the
European Conference was primarily directed at Turkey. Countries
such as Moldova and Ukraine showed an interest in getting
involved in the discussions but were not so invited. The initial
Turkish refusal to accept the offer discredited the European
Conference as a forum to discuss pan-European issues. As a
result, the December 1998 Vienna European Council called for a
revision of the future role and membership of the European
Conference. Gradually the number of participants has grown. The

only existing and new Member States but also neighbouring countries.” See e.g.
‘Making a success of enlargement. Strategy paper and report of the European
Commission on the progress towards accession by each of the candidate
countries’, COM (2001) 700 final,13 November 2001, p.1.

& Cologne European Council (3-4 June 1999), Bull. EU, 6-1999, point 1.50.

® Helsinki European Council (10-11 December 1999), Bull. EU, 12-1999, point,
1.19.56.

10 Feira European Council (19-20 June 2000), Bull. EU, 6-2000, point 1.46.58

1 M. Maresceau, ‘Pre-Accession’, in M. Cremona, The Enlargement of the
European Union, Oxford, Oxford University Press, 2003, p.29.
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2000 Nice European Council suggested the incorporation of the
countries covered by the Stabilisation and Association Process
together with the EFTA countries. The 2001 Goéteborg European
Council decided to invite Moldova and Ukraine.** Notwithstanding
the general nature of all European Conference declarations and
their lack of political impact, these meetings might evolve into a
forum for regular consultations between the Union and its direct
European neighbourhood. However, it cannot be denied that its
general objectives and working methods need improvement and
clarification.

Apart from the European Conference, the Finnish idea of a
Northern Dimension was the first worthwhile attempt to overcome
the somewhat artificial distinction between the enlargement and
external relations policies of the EU. Notwithstanding a number of
practical and bureaucratic  problems  surrounding the
implementation of the Northern Dimension Action Plan®™, the
objective of tackling the consequences of uneven regional
development by stimulating cross-border co-operation provided an
interesting test-case to avoid the emergence of new dividing lines
after enlargement. It soon became common ground to suggest the
extension of this model to the Union’s future borderlands.

In this regard, an ‘eastern dimension’ primarily oriented towards
Moldova, Ukraine and Belarus and a *southern dimension’ towards
the Mediterranean (non-candidate) countries seemed to be an
attractive idea. The Member States discussed the issue on the
occasion of the General Affairs Council of 15 April 2002. Whereas
Britain wanted to focus on the three new East European neighbours
Ukraine, Moldova and Belarus, other Member States took the view
that the EU needs a widespread strategy for all neighbour countries
of the expanded EU, ‘from Russia in the north, in an arc around to

12 These countries participated, together with Russia, ‘on an ad hoc basis’ in the
Brussels European Conference of 20 October 2001. The same 39 countries came
together under the Greek presidency (17 April 2003) in order to express their
views on the relations of the enlarged Union with its neighbours. See: Uniting
Europe, 28 April 2003, pp. 4-6.

3 Available at http://europa.eu.int/comm/external_relations/north_dim/
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Morocco in the South’.** In the end, the Member States charged
Commissioner Chris Patten and CFSP High Representative Javier
Solana with the task of outlining the bones of a new ‘proximity
policy’. Both high level policy-makers presented their view in
September 2002."> As a point of departure, they divided the
Union’s future neighbours into three main regional groupings with
different perspectives. The western Balkan countries which are
involved in the Stabilisation and Association Process are
considered as being ‘potential candidates’ whereas the southern
Mediterranean countries, included in the Barcelona process, are
explicitly excluded from membership. Finally, the position of the
future eastern neighbours®® remains ambiguous. They ‘fall
somewhat uncomfortably in between’, which makes this area ‘the
most immediate challenge’ for the new policy. According to such a
reasoning, no other neighbouring region will be confronted more
with the consequences of enlargement. Therefore, the
Patten/Solana paper suggested that a new ‘proximity policy
initiative’ should initially focus on the eastern neighbours’. This
initiative would, inter alia, embrace the possibility of concluding
so-called ‘European Neighbourhood Agreements’. Whereas the
paper remains somewhat vague on the concrete contents and added
value of this approach, relabelling the existing relations is

considered to be justified because of its ‘strong symbolism’*®,

Subsequent Council meetings confirmed the perceived necessity to
focus on Ukraine, Moldova and Belarus. For each of these
countries the Council proposed ‘an ambitious, long-term and

Y B. O’Rourke, ‘EU Commission Ponders Special Relationship with New
Neighbours’, RFE 19 April 2003. Available at: http://www.rferl.org

15 The full text of the Patten/Solana paper has been published in Uniting Europe,
199, 9 September 2002, pp.5-7.

181t has to be noticed that, in contrast to the original British proposal, Russia is
explicitly included in the group of Eastern neighbours. According to the paper ‘it
is difficult to envisage strengthened regional co-operation without Russia’.

7 When Patten and Solana stressed the importance of a strong Eastern
dimension, they did not exclude the Mediterranean nor the western Balkan
countries from the Union’s general proximity policy.

18 In the author’s opinion, ‘a new label that marks a strengthened commitment of
the Union could help to raise the profile of relations with the EU and thus unlock
additional political will and administrative capacity.” See footnote 15.
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integrated approach, with the objective of promoting democratic
and economic reforms, sustainable development and trade.’*® The
Council, however, did not elaborate this approach but invited the
Commission and the High Representative to draft more detailed
proposals. However, it was neither Chris Patten nor Javier Solana
but Commission President Romano Prodi that became the most
ardent defender of the Union’s proximity policy. Remarkably,
Prodi distracted the attention away from the New Neighbours
Initiative to the “Wider Europe-Proximity Policy’ concept. In his
notable speech at the Sixth ECSA World Conference, he defined
the geographical scope of this new policy as ‘a ring of friends
surrounding the Union from Morocco to Russia and the Black
Sea’.?® A ‘comprehensive approach’ to all neighbours based on the
prospect of ‘sharing everything but institutions’ can be defined as
the core of Prodi’s proposal.

The Presidency Conclusions of the following Copenhagen
European Council of 12 and 13 December 2002 devoted specific
attention to the relations between the enlarged Union and its
neighbours. EU enlargement is expected to ‘take forward relations
with neighbouring countries based on shared political and
economic values.” In this regard, ‘the Union remains determined to
avoid new dividing lines in Europe and to promote stability and
prosperity within and beyond the new borders of the Union.?"” The
countries of the western Balkans included in the Stabilisation and
Association Process are explicitly situated in the zone of potential
EU enlargement. The other EU neighbours are clearly defined: the
Presidency Conclusions refer to Russia, Ukraine, Belarus, Moldova
and the southern Mediterranean countries. The envisaged
Neighbourhood Policy has a long-term perspective and aims the
promotion of ‘democratic and economic reforms’ as well as
‘sustainable developments and trade’. Equally, attention will be

19.2463rd Council Meeting - General Affairs, 14183/02, Brussels, 18 Nov. 2002.
“ R. Prodi, ‘A Wider Europe -a Proximity Policy as the key to stability’, Sixth
ECSA World Conference, Brussels, 5-6 December 2002, emphasis added,
Available at:
http://www.europa.eu.int/comm/external_relations/we/intro/index.htm

2! Emphasis added.
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focused on the further development of cross-border and regional
cooperation with and among neighbouring countries.

This broad outline of the Union’s Neighbouring Policy requires
some explanation. Primarily, it is interesting to note the difficulty
‘to avoid new dividing lines in Europe’, taking into account the
references to ‘the new borders of the Union’. Furthermore, a level
of selectivity can be observed: Russia is mentioned first, then the
other East European countries and finally the southern
Mediterranean partners. Countries such as Georgia and Armenia
are neglected (undoubtedly because of relative uncertainties
surrounding the effective accession of Turkey), whereas also the
other European non-member states (EFTA-members and micro-
states) are not included. Equally, the EU seems to confirm a new
differentiation because the countries of the western Balkans
involved in the Stabilisation and Association Process are clearly
offered future EU membership perspectives. This question of
differentiation seems to be a central element of the proposed
Neighbourhood Policy. In fact, developing an equal strategy for
both some Republics of the former Soviet Union (so-called
‘western NIS’) and the countries of the southern Mediterranean
produces a lot of questions relating to their different political and
strategic situation, as well as to important economic and socio-
cultural diversities.”? This differentiation also stems from the
perspective of legal relations established between the EU and each
of these countries.

From a legal point of view, long-established relations between the
EU and its southern periphery led to a number of similar
agreements  (Euro-Mediterranean  Association ~ Agreements-
EMAAs?). In the East, Partnership and Co-operation Agreements
(PCAs) have been concluded with the Russian Federation, Ukraine

2 The European Commission acknowledged these differences in its
Communication ‘Wider Europe — Neighbourhood: a new Framework for
Relations with our Eastern and Southern Neighbours, COM (2003) 104 final,
Brussels, 11 March 2003.

2 Only the agreement with Syria has still, at the time of writing, to be concluded.
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and Moldova, whereas the relations with Belarus are still facing a
deadlock situation.?*

The envisaged proximity policy faces the challenge to incorporate
the divergent political and legal background of EU relations with
Russia, the southern Mediterranean partners and the western NIS
into a single comprehensive framework. The internal focus on the
enlargement negotiations and the Union’s strategy to separate its
enlargement and external relations policy, which is reflected in the
organisational structure of the European Commission, also explains
the difficulties of defining such a consistent approach to the
southern and eastern peripheries of the EU.

An analysis of this emerging policy would not be complete without
a reference to the work of the Convention and the drafting of a title
on ‘The Union and its immediate environment’ in the draft Treaty
on the establishment of a constitution for Europe (hereinafter
referred to as the draft constitutional Treaty).

On the basis of this legal and political perspective, it will be
possible to assess the potential impact of the EU’s emerging
Neighbourhood Policy on the EMP. In addition, the perceptions of
the Mediterranean Non-Member Countries (MNMC’s) and
European neighbouring countries will be taken into account.

. The results of the European Convention

The results of the European Convention are of importance with
regard to the emerging EU's Neighbourhood Policy. Before
analysing the provisions of the draft Treaty establishing a
Constitution for Europe® it is interesting to provide a short

2 Belarus is now the only European successor state of the former USSR without
a ratified Partnership and Co-operation Agreement.

See http://europa.eu.int/comm/external_relations/belarus/intro/index.htm

and P. Van Elsuwege, ‘EU-Belarus: the Development of a Difficult
Relationship’, Belarusian Review, 14, 2002, 1, pp.3-10.

% Available at: http://european-convention.eu.int/docs/Treaty/cv00850.en03.pdf
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overview of the Working Groups’ final reports on legal personality
and external action which were published in December 2002. The
first element to be mentioned is that no specific Working Group
was in charge of discussing the Neighbourhood Policy as such.

A) The Working Groups’ final reports on legal personality
and external action

The final report of Working Group VII on ‘External Action’?
contains a set of proposals relating to ‘International Agreements’.
In this respect, the WG recommended the inclusion within the new
Treaty of ‘one single set of provisions on the negotiation and
conclusion of international agreements that would indicate that the
Council authorises the opening of negotiations, issues negotiating
directives, and concludes the agreements and would indicate who
would act on the behalf of the EU according to the subject of the
agreement’. The WG also mentioned in its final report that
conferring ‘one single explicit legal personality on the Union’
would “clarify the possibility for the Union to conclude agreements
in the field of its competences’.

The final report of WG 111 on ‘legal personality’?” also favoured
this option and therefore recommended the ‘consolidation of the
various applicable procedures in a single provision’, the principle
being that ‘whatever the area concerned, it is always the Council
which:

- authorises the opening of negotiations and issues the
negotiating directives, and
- concludes the agreements once they are negotiated’.

The WG Il however clearly stressed that ‘consolidation into a
single article might not necessarily involve changes to the specific
features of the procedure according to the subject in hand’.

% Final Report of Working Group VII on External Action, Brussels, 16
December 2002, CONV 459/02, p. 9.

%7 Final report of Working Group 11l on Legal Personality, Brussels, 1 October
2002, CONV 305/02.
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The main objective was in fact to simplify and clarify the
procedure of negotiation and conclusion of international
agreements concluded by the EC (and its Member States), on the
one hand, and the Union on the other hand. In other words, the idea
was to regroup a set of provisions:

- Article 300 EC Treaty (conclusion procedure for
agreements between the EC and third states or international
organisations);

- Avrticle 24 EU Treaty (agreements in the field of the CFSP);

- Article 38 EU Treaty (agreements in the framework of
police and judicial co-operation in penal matters).

As we will see, these proposals were taken into account for the
writing of the articles of the draft constitutional Treaty. What is
important to understand here is that there was a consensus between
the two Working Groups to simplify the provisions concerning the
negotiations and conclusion of international agreements, including
the expected future *(specific) neighbourhood association
agreements’.

B) The main articles of the project relating to the emerging
Neighbourhood Policy

Among the various articles of the draft constitutional treaty dealing
with the external relations of the EC or the EU one may identify
five which are of particular importance regarding the emergence of
EU's Neighbourhood Policy. One must however underline the fact
that the formula ‘Neighbourhood Policy’ is not expressly
mentioned within the Treaty itself. The members of the Convention
favoured a more neutral designation: ‘the Union and its immediate
environment’.

1. The introduction of a specific title devoted to the ‘Union
and its immediate environment’ within the framework of the
first part of the draft constitutional Treaty

The introduction of a specific title (title VII1) devoted to the ‘Union
and its immediate environment” within the framework of the first
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part of the draft constitutional Treaty is undoubtedly a major
innovation. The fact that such a title was inserted within the first
part of the draft Treaty (i.e the ‘real constitutional provisions®‘)
highlights the importance given to the development of new
privileged relations between an enlarged Union and its periphery.

This title is composed of a single article (Art. 56) also entitled “The
Union and its immediate environment’. It is noteworthy to stress
that in the previous version of the draft Treaty, the wording of this
article (at that time Art. 42) was different. “‘Privileged relations
between the Union and Neighbouring States’. Why such a
tremendous change in the formulation occurred is not very clear.

The new article 56 is divided into two short paragraphs. The first
reads as follows: “1. The Union shall develop a special relationship
with neighbouring States, aiming to establish an area of prosperity
and good neighbourliness, founded on the values of the Union and
characterised by close and peaceful relations based on co-
operation”.

The aim of this first paragraph is obviously to define the general
objectives of the relations between the enlarged EU and its
immediate environment and to characterise its very nature: i.e. a
‘special relationship’. ‘Good neighbourliness’ must be put in
parallel with the specific Stabilisation and Association Process
(SAP) for the countries of south-eastern Europe (see infra).
According to this first paragraph, such a relation should be
‘founded on the values of the Union’. This is an implicit reference
to EU’s conditionality strategy reflecting also, to some extent, the
will of the EU to export its ‘political model’.

Even if the implementation of an EU Neighbourhood Policy is not
explicitly mentioned, this was clearly the objective of the members

% The second part is devoted to the Charter of Fundamental Rights of the Union
the third to the policies and functioning of the Union and the fourth to the
general and final provisions.

# See Preliminary Draft Constitutional Treaty’, CONV 369/02, 28 October
2002.

%0 Emphasis added.
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of the Convention. The explanatory note, published by the
Secretariat of the Convention on this article in April 2003, states
without any ambiguity that the first paragraph ‘sets out the Union's
intention to establish a ‘neighbourhood’ policy. There is no
equivalent article/provisions in the current treaties, although the
description in this paragraph could accurately be applied to the
existing situation (the Union already has contractual relations with
most of its immediate neighbours). The proposed text provides a
loose but coherent framework for relations with its neighbours™.
Indeed flexibility is a key word characterising this first paragraph.
Such a flexibility is also required in order to apply a strong
differentiation of treatment among the target countries.

2. The possibility to conclude new ‘specific (association)
agreements’

The second paragraph relates to the contractual aspects of the
envisaged relationship: ‘2. For this purpose, the Union may
conclude and implement specific agreements with the countries
concerned in accordance with Article 111-227. These agreements
may contain reciprocal rights and obligations as well as the
possibility of undertaking activities jointly. Their implementation
shall be the subject of periodic consultation’.

The essential aim of the second paragraph is to provide a legal
basis for the bilateral contractual relations of the EU with its
neighbours. The reference to ‘reciprocal rights and obligations’ is
derived from the former Article 310 EC*, the legal basis of the
Euro-Mediterranean Association Agreements and the association
agreements aiming at establishing a Customs Union concluded with
Malta, Cyprus and Turkey. For their part, countries benefiting from
PCA's could expect to benefit from a new form of contractual
relationship (the association) within the framework of the

%1 Explanatory note ‘Title IX: The Union and its immediate environment’?, The
European Convention, The Secretariat, Brussels, 2 April 2003, CONV 649/03.

% Article 310 EC (Nice version): ‘The Community may conclude with one or
more States or international organisations agreements establishing an association
involving reciprocal rights and obligations, common action and special
procedure.’
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envisaged policy. The ‘periodic consultation’ foreseen in the last
sentence is also provided for under association agreements through
the Association Councils and Association Committees. An explicit
link is also made with the provisions of Article 111-227 constituting
the new single framework for negotiating and concluding
International Agreements.

All in all, this article 56 and consequently title VIII, is more a
framework provision, a political declaration of intent rather than a
proper legally binding provision. To give a constitutional
foundation to the emerging Neighbourhood Policy is however of
great political significance as a new pyramid of privileges in the
external relations of the EC and the EU will be established after the
next enlargement and the adoption of the Constitutional Treaty by
the Intergovernmental Conference (IGC). The absence of a clear
vision or even definition of the expected ‘Neighbourhood Policy’,
should be taken into account within the framework of the IGC even
if the new title may, in its present state, be sufficient to develop
progressively an ambitious Neighbourhood Policy of the enlarged
European Union.*

Finally, it is important to mention that the most popular amendment
to Article 56, proposed by several Members of the Convention
during the last meetings, referred to the possibility of inserting an
explicit reference to the Council of Europe®’. The parliamentary
assembly of the Council of Europe did not miss the opportunity to
draw the attention of the Convention. In a resolution, published in
January 2003, its members suggested that, regarding the new title
devoted to ‘The Union and its immediate environment’, the
opportunity could not be ‘lost to capitalise on the role that the
Council of Europe would have to play in such a scheme, owing to

* The European Parliament Draft Report on “‘Wider Europe - Neighbourhood : a
New Framework for Relations with our Eastern and Southern Neighbours’
explicitly mentioned that ‘the article on the neighbouring countries in the draft
Constitution needs to be strengthened at the next IGC’, C5-0110/2003, 25 Sept.
2003, p.11.

* http://european-convention.eu.int/Docs/Treaty/pdf/42/global42.pdf

It is noteworthy that the European Parliament also advocates ‘closer cooperation
with the Council of Europe’. See footnote 33.
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its pan-European character and the fact that all its member states
co-operate on an equal footing. The Convention on the Future of
Europe should take this state of affairs into account and give
priority to making full use of this institution, rather than setting up
new bodies or other institutional arrangements, which would result
in duplication of efforts and wasted resources’®®. We will see, in
the near future, if the 1IGC will take into account this concrete
proposal. Avoiding possible conflicts of competences by
establishing institutional links with the main regional organisations
of the area concerned should, in any case, be a priority for the
Union. Multilateralisation of the neighbourhood initiative is to be
taken into account.

C) Other articles of interest: Association Agreements and
their procedures of negotiation and conclusion

Within the framework of the third part of the draft constitutional
Treaty devoted to ‘the policies and functioning of the Union’, apart
from the general articles 111-193 and 111-194% defining respectively
the principles and main objectives of the Union's action on the
international scene and referring to the Common Strategies to be
adopted by the European Council, two articles (111-226, 111-227) are
of practical interest for the implementation of the Neighbourhood
Policy. According to Article 111-226 (inserted within chapter VI
International Agreements): ‘The Union may conclude association
agreements with one or more third countries or international
organisations. Such agreements shall establish an association
involving reciprocal rights and obligations, common actions and
special procedures’. This new proposal is in fact a copy of the
present Article 310 EC on which are based the Euro-Mediterranean

* Resolution 1314 (2003), ‘Contribution of the Council of Europe to the
constitution-making process of the European Union’, Assembly debate on 29
January 2003 (4th Sitting) Text adopted by the Assembly on 29 January 2003
(4th Sitting, See also the Note of the Council of Europe, transmitted by Mr
Jacques Santer, member of the Convention, CONV 157/02, Brussels, 25 June
2002, page 7 available at:
http://register.consilium.eu.int/pdf/fr/02/cv00/00157f2.pdf.

*Title V “The Union's external action’.
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Association Agreements. Article 111-226 could therefore be the
legal basis for concluding new agreements within the framework of
the Neighbourhood Policy. In other words, the possibility to
conclude ‘specific agreements’, as stated in article 56, is still quite
vague. No paragraph was added to the former version of Article
310 EC in order to define more precisely these ‘specific
agreements’. The Patten/Solana paper suggestion that a new
‘proximity policy initiative’ could embrace the possibility of
concluding ‘European Neighbourhood Agreements’ was therefore
not clearly reflected in the draft constitutional Treaty.

Article 111-227, which is explicitly mentioned in Article 56
foreseeing the neighbourhood policy (see supra), is designed to
consolidate, within a single framework, the procedures relating to
the negotiation and conclusion of international agreements as it was
proposed by the Working Groups on legal personality and external
action. We cannot anticipate the results of the next IGC, but if this
new legal framework is adopted by the Member States this will
have an important impact on the external actions of the EU and the
EC. On the one hand, more consistency and clarity is expected. On
the other hand, one might fear a sort of dilution of a privileged
neighbourhood relationship within the broader general external
relations framework. This is probably the reason why a specific
title (title VIII) devoted to the ‘Union and its immediate
environment” was inserted within the framework of the first part of
the draft constitutional Treaty.

Il. The proposals of the European Commission and its
President

The lack of a well-substantiated policy to tackle issues such as
trade diversion, regional and cross-border co-operation has been
criticised heavily in academic discourse. A growing number of
experts warn against the potential dangers of new dividing lines in
Europe, dividing lines that would no longer be based on ideological
differences but rather on economic and social asymmetries.*’

% 1. Kempe, W. Van Meurs, ‘Strategic Challenges and Risks of EU

Enlargement’ in I. Kempe (ed.), Beyond EU Enlargement: The Agenda of Direct
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The EU approach to this challenge has been described as
‘disconcerting and disappointing’®®, particularly because of a
perceived reluctance on the side of the EU to make a link between
enlargement on the one hand and its general external relations
policy on the other.

With the prospect of the end of the accession negotiations the
European Commission could no longer ignore the consequences of
enlargement for its ‘near abroad’.

A) The first proposals

Since the publication of its Work Programme for 2002, the
European Commission has announced its intention to elaborate a
new proximity policy: ‘the Euro-Mediterranean policy will have to
be part of a broader, coherent and active policy aimed at all our
neighbours, in an arc stretching through Russia and Ukraine to the
Mediterranean. In this context, there will be an opportunity later in
the year to take stock of progress on developing the Northern
Dimension of EU policies. As far as the western Balkans are
concerned, the Commission will continue working in support of
peace and reconstruction’ *. It was already clear at this time that:

- Russia, Ukraine and the Mediterranean partners were the target-
countries;

- the western Balkans were dissociated from the Neighbourhood
Policy as such.

In May 2002, the Commission members of the Convention
proposed a ‘Communication from the Commission to the

Neighbourhood for Eastern Europe (vol.1), (Gitersloh, Bertelsmann Foundation,
2001), pp.33-36.

% M. Maresceau, ‘EU-Central and Eastern Europe Relations at a Turning Point’,
(1997) 7 R.AEE - LEE.A., p.265.

¥ Communication from the Commission to the European Parliament, the
Council, the Economic and Social Committee and the Committee of the Regions
- The Commission's Work Programme for 2002, COM(2001)620 final, Brussels,
5 December 2001.
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Convention: A project for the European Union’.** This
Communication does not contain any specific developments
concerning the future Neighbourhood Policy. However, it is
possible to observe certain evolutions towards the ‘external
dimension of the European space of liberty, security and justice.’
The Communication underlines that ‘the external dimension of
these actions is particularly important, for it will add to the close
and privileged relations the Union intends to cultivate with its
neighbours.

The Union has a significant contribution to make in four areas:

- Collective action must permit the introduction of common
measures of control and surveillance of our external

borders, (...)
- Implementing genuine common policies on immigration and
asylum,

- Effective action against organised crime and terrorism.” **.

Moreover, this Communication states that ‘the Union's immediate
neighbourhood, to the south and to the east, is the first port of call
for a common external policy, (...). If it is to grow stronger, the
Union's foreign policy must have a decision-making capacity with
regard to security and defence - this at a time when, after the cold
war, the deployment of forces in outside theatres in the service of
peace is becoming as important as the notion of common defence
itself"** It is significant to see that some members of the
Commission®® still essentially perceive the neighbouring countries
from a hard and soft security perspective*. This position is not
necessarily shared by its President (see infra).

0 Communication from the Commission - A project for the European Union,
COM(2002)247 final, Brussels, 3 September 2002, CONV 229/02, CONTRIB
78.

“'1bid., 12.

*2 See footnote 40, p. 15.

* The Communication was transmitted by MM. Barnier and Vitorino in the
name of the Commission.

“ Another example of focussing on security issues was given by the final report
of the working Group on defence within the framework of the European
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In the framework of the Sixth ECSA world conference on peace,
stability and security, taking place one week before the December
2002 Copenhagen European Council, Romano Prodi elaborated his
own ambitious views in a speech entitled ‘A Wider Europe — A
Proximity Policy as the key to stability’. *° He stressed the ‘need for
a new political perspective on relations with our southern and
eastern neighbours. (...).” “We need to find solutions that will allow
us to share the advantages of enlargement with our neighbours.
(...) 'want to see a ‘ring of friends’ surrounding the Union and its
closest European neighbours, from Morocco to Russia and the
Black Sea.” Particularly the expression ‘ring of friends’ is very
symbolic in this regard. Apart from using symbols, the
Commissio